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Court of Appeals of the District of Colombia. 


No. 3172. 


Capital Traction Company, Appellant, 


Florence Murray. 


“ Supreme Court of the District of Columbia. 

At Law. No. 58821. 

Florence Murray, Plaintiff, 
vs. 

Capital Traction Company, Defendant. 

Lnited States of America, 

District of Colu mbia, ss: 

He it remembered, That in the Supreme Court nf ♦!,* • * , 

Columbia, at the Citv of Y\ r ..Jnn<, 4 , J • e •, ‘ . °f the District of 

hereinafter mentioned the followm ’ 111 lSai< )lst 7 (,t ’ at tlle times 

1-1, in (he .KMlZfni? " ere 1110(1 a,ld 

^ Bill of Particulars. 

Filed Febniary 2, 1916. 

t 

In the Supreme Court of the District of Columbia. 

At Law. No. 58821. 

• 

Florence Murray, Plaintiff, 
vs. 

Capital T raction Co., Defendant. 

******* 

or n«u > \T 1 finl^ , ,1; > i ; V S l0 F a EufanT uVri at 

the Ctty of U ashmgton, District of Columbia, the plaintiffTasTmwn 
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and jostled on the front platform of the ear on which she was a pas¬ 
senger,and by the negligence of the defendant, its servants,agents and 
employees, sustained a dislocation of the internal lateral ligament of 
the left knee and a laceration of some of the deeper ligaments; also 
contusion of the soft tissues on the outer side of the left knee, a swell¬ 
ing of the left knee and an effusion of fluids into the knee joint, occa¬ 
sioning an atrophy of the left knee. 

To the damage of the plaintiff. $500.00 

II. A. HEGERTY, 
Attorney fur Plaintiff. 

Filed I>ec*. 20, 1915, Municipal Court, District of Columbia. 


Memorandum. 

January 8, 1910.—Judgment after trial for Defendant. E. II. 
Kimball, Judge. 


2 In the Supreme Court of the District of Columbia. 

At Law. No. 58821. 

Florence Murray, Plaintiff, 
vs. 

Capital Traction Co., Defendant, 

Memorandum. 

June 25, 1917.—Jury sworn and verdict for plaintiff for $500. 

Supreme Court of the District of Columbia. 

Saturday, October 0th, 1917. 

Session resumed pursuant to adjournment, lion. William Ilitz, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record ; 
whereupon, the motion for a new trial tiled herein being considered’ 
is hereby overruled and judgment on verdict is ordered. Wherefore’ 
it is considered that the plaintiff herein recover of the defendant, the 
sum of Five Hundred Dollars, ($500.00) for her damages as afore¬ 
said assessed together with interest from this date, and costs of suit to 
l*» taxed by the clerk and have execution thereof. 

From the foregoing, the defendant by its said attorney, in open 
court, notes an appeal to the Court of Appeals; whereupon, the pen¬ 
alty of a bond to operate as a supersedeas, is hereby fixed in the sum 
of Seven Hundred and Fifty Dollars. 
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O 

Memoranda. 

NoSfi 1 l!jr S T Per ^ eM l BO ' (l l approved and filed. 

v rip <>f ittisss file 

December 13, 1017-Bill of Exception,subS 14, 1M7 ' 

Supreme Court of the District of Columbia. 

Thursday, February 28th, 1918 ' 
JuS^lir PUm,ant '° WljoUrn,nent ' H °«- William mu, 


Before Judge McCoy. 


.1 ssiyinnctit itf Errors. 

Filed April 8, 1918. 

******* 

The learned Court erred • 

sion in question there had always been nmn» /a** 

4 niwl iftflfiinrr «>een more or less crowdino; 

and jostling of ]*issengers when the ears reached the tmndW 

junction at 14th and You Streets, NortW ° ,mnsfel 

evident. ,,R d,rW ‘ “ verdlct for the Cendant upon the whole 
L/" K rantin K Hie plaintiff’s first instruction to the jury a * follow*- 
the plaintiff KSCKSSS’ 

use all reasonable means to protect her from injury ” 1 ‘ 

J-.In granting the plaintiff’s .second instruction to the jury as fob 

■ilfsisSSIgigil 

SSSfSSSSSS^i 
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be for the plaintiff, provided they should also find from the evidence 
that jostling or crowding, or pushing, or shoving was usual at this 
j»oint and alsmt this time of day, and such that it was likely to result 
in injury to passengers ’. 

• 5. In refusing at the special request by counsel for the defendant to 
instruct the jury as follows: 

“The jury are instructed as matter of law that if they shall find 
from the evidence that the employees of the defendant company 
neither knew, nor by the exercise of reasonable care should have 
known from the attendant circumstances as detailed in the evidence, 
that injury to the plaintiff was threatened or imminent, then their 
verdict should be for the defendant.” 

0. In refusing at the sjiecial request of counsel for the defendant 
to instruct the jury as follows: 

“The jury are instructed as a matter of law that if they shall find 
from the evidence that the employees of the defendant company had 
no knowledge that injury to the plaintiff was threatened or imminent 
at such time prior to such injury as would have enabled them to have 
attempted to prevent such injury, then their verdict should lie for the. 
defendant.*’ 

In permitting plaintiff's attorney to argue to the jury 
that the conductor of the street car in question should have 
seen the accident. 

8. In permitting counsel for plaintiff during his argument to the 
jury to read to the jury an extract from the case of Capital Traction 
Company v. Brown. 29 App. I>. C. 47.4, (saying to the jury at the 
time that the U>ok from which he was reading was one of the official 
reports of the Court of Apjieals of the District of Columbia) the fol¬ 
lowing language: 

“Because of the convenience of this means of travel valuable fran¬ 
chises are freely, granted railway companies, and in return therefor 
the public has a right to ex|>ect that due regard will he had for the con¬ 
venience and safety of passengers. Cnfortunately, however, the de¬ 
sire for revenue frequently causes these companies to disregard their 
plain .duty. I heir dereliction in failing to provide adequate accom- 
-odations for their passengers is so generally known that Courts will 
take notice of it, for while theoretically justice is blind, practically 
justice is ever alert, watchful and progressive. ‘Courts,’ says (Ireeii- 
leaf (1 (treenl. Par. 0) ‘\\ ill generally take* notice of whatever ought 
to be generally known within the limits of their jurisdiction’. That 
overcrowding street car, strap-hanging and platform riding are dailey 
indulged in and encouraged, no one with eyes will deny. ‘The aver¬ 
age American car rider says a recent editorial, ‘during the hours of 
greatest traffic, has only the faintest hoj*e of ever getting a seat and is 
glad to get a strap. lie is particularly pleased when he is permitted a 
margin of a few inches of room beyond his own girth. * * * Cars 
that will seat 40 usually carry 80 people,and often 100.’ The cause of 
this is obvious. Transportation companies run one car where tliev 
should run two, and a corresj>onding increase in profits and a cor- 
resjxmding inconvenience to the public results.” 

9. In charging the jury in accordance with the instructions as 
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EDWIN A. SWINGLE, 

Attorney for Defendant. 

Supreme Court of the District of Columbia. 


Parties. Action. Plaiutirs attorney. 

Florence Murray, h \ ii 

a n a 11 . A. Ilegartv. 

- SK .,, Appellant, h '' 

Cap.tal i raction Co. Defendant’s Attorney 

E. A. Swingle. 


M U 


l>atc. 

Proceedings. 

I! f< 1(i - Dq«wit toward costs by Hearty. 

J'cPy . Apjtearanoe, order: Cert, witnesses. Decl Par I) 

m^t t <;2) J " dgt ’ Notke °f aPPcai; 

A .pea I ndertaking on appeal with W J 
■ how alter & Adele M. Stewart as sureties & Cert. 

“ “ “ Summons (2) . file, j 

« « ,j , returned served. Eeb'v 5, 1910 

Id Apjiearance Swingle specially for deft- Mo to dis 
« .< lu miss appeal & Notice ' ‘ 

' 294) *° d,8nii ® a,,|,euI ovcri 'uled. (M. 63 p. 

:: . iC. 1 iisssnsr ,or °" kr «w 

l»a. Jun« IB S|,„. «, (2, wnt 4 r|<| s „ nn| 

2 Jury K«ont & verdict for p!ff. for $500.00 (M. 66 

“ “ “ Docket & Index. 

« U rs each filed 

“ id ioo^on for new trial filed <6 entered. (M.66p*n 

it \ ,, .... 1 AUg. Zlr, I'M / ( \f f{(‘ ,. 00 v 

” o’ctTm 1 " 1 ' " M,tion for new trial extended to 
« n . r uu * °* l y i/.me. 

tine tf^submit motion for new trial extended to 
<i Motion for new trial overruled & judgment on ver 

*no H '~ ,Jond 88 supersedeas fixed at 

« « ^ as 8^ approved & filed ‘ 

« v £?d 1 deposit by Swingle 

V ' & inel 7 ° f EX & fiIe r ° C0, ' d cx tended to 

& met Dee. 14/17 (M. 66 p. 183) 


<< O 

U <4 


-Vug. 

Oct, 
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a 

Dec. 

4 

a 

44 

13 

t< 

44 

14 

1918. 

Jan. 

28 

44 

Feb’v 

28 

ii 

Apr. 

8 


Certificate witnes-os deft. (13 days) filed 

Hill of Exceptions submitted (M. GO p. 229) 

Notice of submission of Bill of Ex & acceptance of 
service hied 

Stipulation as to Bill of Exceptions filed 

Bill of Exceptions signed & ordered of record nunc 
pro tunc (M. (H5 p. 354) 

Assignments of Error & Designation of record filed 


Dcsiynation of Record. 


Filed April 8, 1918. 

* * * 


In preparing the Transcript of Record in the above case the Clerk 

will please emlxxlv the following: 

1. Plaintiffs Bill of Particulars filed in the Municipal Court on 

]>ecember 20th, 1915. . 

2. Memorandum of judgment for the defendant after trial m the 

Municipal Court on January 8th, 1910. 

3. Memorandum of verdict, June 25th, 191 <. 

4. Defendant’s motion for new trial overruled and judgment on 
verdict for plaintiff in the sum of $500. Appeal noted by defendant 
in open Court and supersedeas bond fixed at $750. Date October 0, 
1917. 

5. Memorandum of suj>ersedeas bond approved and filed October 

22ml, 1917. . 

t). Novelnl xt 8, 1917, Memo, time to submit Hill of Exceptions 
and to tile Transcript of Record in Court of Appeals extended to 
DecemWr 14, 1917 inclusive. 

7. DecernI rt 13, 1917, Memo. Hill of Exceptions submitted. 

8. February 28th, 1918, Hill of Exceptions settled and order mak¬ 
ing Hill of Exceptions part of the Record. 

9. Copy of Dix ket Entries. 

IP. Assignments of Error tiled April 8", 1918. 

11. This Designation filed April 8", 1918. 

EDWIN A. SWINGLE, 

Attorney for Defendant. 


Copv of above served on me this 8th day of April 1918. 

11 A 11 EG ARTY. 


8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
both inclusive, to be a true and correct transcript of the record, ac- 
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41 “ . . .—r* 1 v/uiiinaiiv is aeienaant 

the same remains upon the Hies and of record in sold Court. ’ 

1,1 testimony whereof, ] hereunto subscrilie my name and affix the 

&'&%&&!? <»> .... - 

|Seal of Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

0 In the Supreme Court, of the District of Columbia. ' 

At Law. Xo. 58821. 

Florence A. Murray, Plaintiff, 

* vs. 

Tiie Capital Traction Company, Defendant. 

Hill of Exceptions. 

ti He f“bered £a4 this cause came on for trial before the 
Honorable Walter I. McCoy, an Associate Justice of the Supreme 

uu- e Ti 11 '"'* of Colu . ml>ia > a jury on the 25th day of 
June, 191,. 1 hereupon and thereafter the plaintiff to maintain 

to wiT 1 ^ '° r ,>0rt J0Hle<1 ln,rod,l<> «‘l the following evidence, 

Florence A. Murray, the plaintiff, testified in her own behalf 
that she was aliout JO years of age; that she was a teacher in the 
Kusuk^ H'gh S<.h«,l of the District of Columbia; that on March 
Jrd, 1 ->14, and for some time prior thereto, she resided in the 01 vn - 
pm Apartments at fourteenth and Euclid Streets Northwest wL 
mgton, D C.; that aliout 8:42 o'clock on the morning of U,a^v‘ 
and > ear she took passage on a southbound Fourteenth Street car 
of the defendant Company for the purpose of riding to her 
10 Place of employment, namely; the Busmen High School 
IiK-ated at 9th) and R Streets, Northwest; that it was her purl 
pise to transfer from stud 14th Street car at 14th and You Streets 
Nortlmest to board a car of the defendant Company going in an 
easterly direction on You Street-; that the southbound l 4 th .W 
car on which she took passage was crowded with passengers and was 
of a type known as a pay-as-you-enter car, with^S’swts ex? 
(ept, at each end where there were .short longitudinal seats* that 
when she ls.arded the car the condu<-tor of said car was standi™ a 
Ins regular station on the rear platform of the car with Ids'lmck to the 
glass and wooden partition or bulkhead which divided the ptatfonn 
from the inside of the car, said bulkhead having a swinging eiffrawe 
dooi at the left side and a sliding exit door at the right side thereof; 
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that during her passage on said car from Euclid Street to You Street 
she was standing in the rear end inside of the car in front of the right 
rear longitudinal seat; that she had l>een riding on the 14th Street 
cars for some while, and that they were always at that time of the 
morning crowded, and that there was always more or les* jostling 
of passengers when the cars reached the transfer junction at 14th 
and You Streets, northwest, to which testimony as to crowding and 
jostling on prior occasions Counsel for the defendant then and there 
duly objected and moved the Court to strike out for the reason that it 
was irrelevant, incompetent and immaterial to the issues joined, but 
the Court overruled said objections, to which ruling of the 
11 Court Counsel for the defendant then and there duly excepted 
and the Court noted the said exception upon its minutes; that 
as said car was coming to the regular stopping place for You Street, 
she was facing the rear exit door and was about to prepare to alight 
from the rear exit door thereof because the car was crowded at the 
front end; that when the car stopped she was still standing in the 
rear of the inside of the car near the rear exit door, and because of 
the crowd of persons getting on and off of said car, she was jostled 
and shoved against and her left knee was knocked against the side of 
tlie said longitudinal seat, whereby she was injured; that she suffered 
such pain that she sat down on the seat and waited until everybody 
got off, whereujHm she herself alighted; that she said nothing to 
either the conductor or the motorman of the street car about the 
occurrence; that she then walked over to the southwest corner of the 
intersection of 14th and You Streets, l*>arded an eastbound car 
marked “7th Street Wharves”, and proceeded to the Business High 
School, where she remained all day, but could not work; that she had 
Dr. William B. Hudson examine her knee; that there was no abra¬ 
sion of the skin; that Dr. Hudson bound her knee in a Iwmdage; that 
she suffered pain in her knee for about three months; that she gave 
him what she thought was the numl>er of the car as # 19*2, and asked 
him to telephone the company; that the following summer one day 
while she was at the seashore her knee hurt her again. 

Thereupon the plaintiff to further maintain the issues on her part 
joined, called Dr. William B. Hudson who testified that he was a 
practicing physician in the District of Columbia; that he examined 
the plaintiff s left knee on the day of the accident; that he noticed 
a little swelling on the inner side of the knee, mid what was 
1*2 apparently a displacement of one of the ligaments at the inner 
side of the knee; that he wanted her to rest on the knee and 
therefore directed the plaintiff to wear an elastic knee-stocking; that 
he saw her several times at her home and also at the Business High 
♦School; that on the day of the accident he called the defendant’s 
Claim Department and told them of the accident, giving the 
number of the car as plaintiff gave it to him ; and thereupon the 
plaintiff announced by her Counsel that her case in chief was closed. 

And thereupon the defendant to maintain the issues on its part 
joined, introduced the following evidence, to wit: 
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Chief Tf'th , e a u h S T* the A „ istant 

,^'pf^MsssSra 

man, the man^eZrateye,, «h*t hdd?f T W f «?“ by this 

that there was noting*by2°S"’"‘f T behind 
witness attempted to pasAhat witneW 1 u "' l,od y P xce P l the man 

for seveml yearn beC the m-iddent^ l 1 miff l ! ?"S fron ' ottice 
nessed any pushing or shoving of pmsenge^ atMth^nd v" 6 ^* Z 

ssr^a*^ N "‘ 

joined, c.'Jm ^ n^iTin.S T ". port 

the wife of ])r Riohmvl r p; i J,AKI,sox > v\ ho testified that she is 

District of Columbia; tl at .'in M vftnl’ d f Uist in tlle 

14.30 W Street, northwest; that 1 e Lming Lf Z TV N °' 

Mr. Ham- P. Huddleson, who was eniplovJd ft the IT «“V' ,e ,net 
Department, where she was t.lsn * i , t,ie Z* k. treasury 

I>oarded a southbound 14th Street ,.n r To ° y f; aI J d t,ie .V together 
14th and W St reels' "north west^thn/fT; V ,' e de ‘ enda " ‘ company at 
tliat when they got. inside the ear ,\lr lln'ni <ro "' ded 1,1 the rear; 

a passage-way so they could re,ad, the fren t fTeSrT&h^T" 
more space; that ils Mr “ r 'V ere tHere was 

O fairly stout White man^o"^^ 

. last cross-wise seat, the man objected <,nAli, • 1 by the 

the ais e at the two rear cross-wise seits mid-JKvvfl " 1 " 8 "*? 

get by’’and Mr. Iltliddleson said “I WH1” tha?Mn l', 6 'L you w ? n 1 

pushed the man. aside and paZl oi nd fe Slowe r" Z" • 
and secured a seat for hersolf in *u^ 1 V J ‘, r °iiowed after him, 

pushing that took place was betwren th !Tmin Zdlir'u '.''ll ° nly 
that this occurrence took nlace in n , , Alr * Huddleson; 

Streets; and that nothing f eurre j it^^' H Ween c W « nd V 

prior to March 3rd, lb l flSTon le M > ^ You Streeta i ‘hat 

- -'«-1- ttSW 3522SB =; 
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urv Department; that she had never seen any pushing or shoving by 
passengers at 14th and You Streets or elsewhere on the 14th Street 
ears on or prior to the day in question nor since, except on the occa¬ 
sion alx>ve mentioned, and had never seen any one injured on said 
ears. On cross-examination she said that she and Mr. Huddleson 
were in the front of the car when it reached 14th and You Streets. 

Thereupon tlie defendant to further maintain the issues on its part 
joined, called Charles V. Gibson, who testified that he was then and 
for some years prior thereto had been employed by the defendant 
company as an investigator of claims in its Claim Department; that 
on March 5, lb 14, he interviewed the plaintiff in the office of the 
Principal of the Business High School; that the plaintiff then and 
there told him that the occurrence of which she complains happened 
at 14th and C Streets, northwest at 8:4*2 o'clock A. M. on March 3rd, 
1914; that the car on which she was a passenger was crowded and had 
stopped to discharge pa^engers; that she stood up in front of the 
right rear longitudinal seat near the rear end of the car and was 
facing the rear exit door waiting to get off; that two men who 
15 were also standing in the rear of the car at the rear end of the 
center aisle got into an altercation when one attempted to pass 
by the other; that no blows were passed, but that in the discussion one 
of the men was pushed against her and her left knee was jammed 
against the woodwork at. the end of the seat where she was standing; 
that she was not thrown to the floor, but suffered such pain that she 
sat down on the seat and waited until everybody got off, and that she 
was the last one to leave the car; that she said nothing to the men or 
to the conductor; that she recognized one of the men as Mr. Huddle- 
son who lived on Clifton Street; that it was only in this manner 
through the plaintiff that the defendant secured the name and ad¬ 
dress of the said Mr. Huddleson, who is the same Mr. Harry P. Hud¬ 
dleson who testified herein on behalf of the defendant; and that it 
was only through the said Mr. Huddleson that the defendant secured 
the name and address of the witness Mrs. Richard G. Richardson, who 
also testified herein on behalf of the defendant. 

Thereupon the defendant to further maintain the issues on its part 
joined, called Mr. Robert II. Daloleisch, who testified that he was 
Superintendent of Equipment of the defendant Company, and who 
thereupon testified as to the construction of the right rear longitudinal 
seat in question. r 

And thereupon to further maintain the issues on its part joined, the 
defendant called Edwin Allan Swingle, Esq., \^h» testified that he 
was one of the attorneys for the defendant company and on its behalf 
tried this case in the Municipal Court on January 8th, 1916; that at 
said trial in the Municipal Court, plaintiff testified that the street car 
in question had stopped when she was injured; that as she was stand¬ 
ing near the rear right longitudinal seat of said car she heard voices 
of two men; that one man said to the other ‘,‘I^et me pass to the front 
of the car!”; that thereupon the other man answered “You cannot 


• • 


% • 
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10 ir 1 ”’!!":! t,lereu P° n the first man .said “Well 

, kites' r*^ *1 

was thereby pushed against the riidif iyn , aK,ll .' ls t'he plaintiff, who 

• ion, and injured; that in the \i,f' 11 ; • 1 longitudinal seat in qncs- 

"Po- movering fr, he< efend ', CV>urt *«»> plaintiff relied 
witness, and not up,,,' the onS,"* * 8,8,6 of f 11 ^ elated by 

<oni|>anv in n<>( providing attendant* t Y ' () f the defendant 

from taking j,|aee at 14th and l' Streets tt,lv pushing or shoving 

• 'me, in the present trial. 1 N te now clal, "ed, for the first 

And thereupon the defendant rested. 

¥ f 2JS T"' i,in | “ 1C ~ - I-r 
Initial that he was the attorney' fnr rt'?, to " ,ic<l '» re- 

ease for her in the Municipal Court hat if “'1 Tr 8U ? h . tried tl,is 
Jial 'I'c plaintiff testified il t„ tl, i, ■ sw< Municipal Court 
«>e two „, e n in qu^tioTon "" M "* ^"een 

evid^^ neither party gave any 

l-v during the progr J* 'J 

jury as wC?’ e 1>IUIntlff pray6d ,lle °° urt to specially instruct the 
• lie f.laintifi', I-?orenee' a*M uii , l"' < ifT, I ? f ( { a ' v " 18t,,, i Mar<l > 13 > 1914, 

f ¥r toThe 

' “ts: 

lion the defendant bv counsel then and fiJr " 1 lu ^ in K and instruc- 

ceptmn was then duly «>"<* ex- 

jury 'asfpl'lows: 1 ' 0 ,,lai " tiff pravod ,hu Court to specially instrnct the 

• lie car on'whiiV'sh'e''Uv'i!i <lt ' f ,lley fil "l <,,e facto to lie (hat as 

Fourteenth and You Streets Northwert nlVh Cff'’- 8t <I,C ■ i " netion of 
roar door of the car to •dio-lit'n '' Ch b plaintiff, in approaching the 

«He care, was Utod ?". d while cxer' isin^ roS 

-low- in the car by liie^Sl^’ " cZStn^J^' and *"«*«! 

of the passengers therein and ,i,,,,. i . — pushing, or shoving 

must lie for the plaintiff umvided 11 , *' ,n Jnred, then their verdict 
evidence that jostlingTemwdino Y , 8, -’ 0uld **?' fin 'l from the 

lit this point and ab£ut this time of7b, s, ! ovln K usual 
•oi^ult in injury to passing” d8} ’ 8nd such » was likely 

“el then and'(upm, ^ ''the fir ^ defe " dant bv 

” no in ■“■« <;« 2ZSZ 
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« 

crowding or pushing of passengers in the car upon the occasion in 
question more or other than was normal and reasonably to be ex¬ 
pected in the proper and necessary ojieration of the car and the ac¬ 
commodation of the public as passengers; and also because there was 
no evidence that such jostling or crowding or pushing or shoving of 
passengers upon the occasion in question was likely to result in injury 
to passengers; and for the further reason that the said prayer leaves 
out of consideration the fact that the defendant could only be liable 
for such misbehavior of passengers as was likely to result in injury 
to other passengers in the event that such misconduct was known to 
the defendant company, or in the exercise of reasonable care could 
have been known to it in time to have prevented the occurrence in 
question ; and for the further reason that there was no evidence in the 
case that such misconduct of passengers within the car, as is com¬ 
plained of, was known to the defendant or its servants, or could have 
been known to them in time to have prevented the plaintiff’s injury. 
Hut the Court overruled the objection and instructed the jury as so 
prayed, to which ruling and instruction the defendant bv counsel 
then and there duly excepted, which exception was then duly noted 
by the Court in its minutes. 

18 Whereupon the defendant prayed the Court to s|>ecially in¬ 

struct the jury as follows: 

“The jury are instructed as matter of law that ujxm the whole evi¬ 
dence their verdict should lie for the defendant”. 

But the Court refused so to do, to which action of the Court the de¬ 
fendant by its counsel then and there duly excepted, and the Court 
entered the said exception upon its minutes. 

\\ hereupon the defendant prayed the Court to specially instruct 
the jury as follows: 

“The jury are instructed that in the case at Uir no presumption of 
negligence arose from the mere happening of the accident in ques¬ 
tion, and that the burden of proof is u|x>n the plaintiff to prove to the 
jury by a preponderance of the evidence that the defendant was neg¬ 
ligent on the occasion in question, and that such negligence was the 
proximate cause of the injury to the plaintiff.” 

Which prayer and proposed instruction the plaintiff by counsel 
then and there conceded and the Court thereupon so instructed the 
jury. 

\\ hereupon the defendant prayed the Court to specially instruct the 
jury as follows: 

“The jury are instructed as matter of law that if they shall find 
from the evidence that the employees of the defendant company 
neither knew, nor by the exercise of reasonable care should have 
known from the attendant circumstances as detailed in the evi- 
U> deuce, that injury to the plaintiff was threatened or imminent, 
then their verdict should lie for the defendant ’ 

Hut the Court refused so to do, to which action of the Court the 
defendant by its counsel then and there excepted and the Court en¬ 
tered the said exception upon its minutes. 

W hereupon the defendant prayed the Court to specially instruct 
tlie jury as follows: 

“The jury are instructed as matter of law that if they shall find 
from the evidence that the plaintiff was injured by an act of a fellow 
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JSS^TSh? 1 , r , ' l ' l "', lv ,. ill tlie light of U» ... cir . 

l. ,ruver an 'l projKiscd instruction (lie plaintiff bv counsel 
jury. an< " ,ere wmwdcd ’ 1,ml Court ll.ereupin so iLK the 

jurv SXws !' 16 defCn<la,,t Pr “>' ed 1,10 Collrl «o specially instruct the 

I lie jury are instructed as matter of law that if tliev shall Hurt 
loin ie evidence that the employees of the defendant company had 
no knowledge that injury to the plaintiff wai thrcatenlsTlw immi 
nent at such time prior to such injury as would have enabled them to 

SdanC’ r,reVen ‘ 8U< ‘ h inj '' ry ’ then tl,eir v,>rdirt l-e 

Hut the Court refused 90 to do, to which action of the Court the 
< e erKla,1 ‘ b y ! , « ™ u n.sel then and there duly excepted, and the Court 
.... on !?,, the • sal 'l exception upon its minutes. 

'} hCTeupon counsel for plaintiff mid defendant each deliv- 
;«* argument to the jury; that during the argument of 
III n'r° f m ,e I’lanitiff to the jury, the plaintiff’s counsel argued that 
all the evidence showed that the accident testified to. omirred “Xe 
o the conductors right (x^ition, that the conductor should have seen 

e dcfendiuit 1 "'ll *T " ,e h « d ""‘''e of it. Whereupon 

me defendant l>v its counsel, objected to such argument on the 

ground that there was no relevant testimony in the case justifying 

said argument; which objection the Court overruled, and the defemb 

ant thereupon duly excepted to the Court’s ruling, which exm,don 

was hen du'y noted by the Court in its minutes. 1 

I hat thereafter, counsel for the plaintiff during his aforesaid ami 

jnLSeJr&rivS tl,c j,,ry ^ foii,nvinR ^ 

W I V -U Company v. Brown, 29 App. 1 ). C. 473, 35 

, ’ ; '• ?a y ,n K to the jury at the time that the book from which 
e was reading was one of the Official He|iorts of the Court of Ap- 
]>eals of the District of Columbia, viz: 

“Because of the convenience of this means of travel valuable fran- 

tlipT IT 1<( y s T ted raj|wa .y companies, and in return therefor 
tlie public has a right to exjiect that due regard will be hail for flu. 

convenience and safety of pVengen, Unfortunatelv however the 

pbiindmv' e ' The ^r 111 r'd' ca “^ ‘l 1 ®* companies to disregard their 
plain duty. 1 heir dereliction in failing to provide adeouate 

modations for their passengers is so generally known that Courts will 
take notice of it for «■ I. „ 


, . -■ ;./ •• oi gcucinuv iaae nouce ol whatever ontrhl 

o ie generally known within the limits of their jurisdiction’ That 
mercrowding street cars, strap-hanging and platform riding are daily 
indulged in and encouraged, no one with eves will denv. The aver 
age American car rider’ says a recent editorial, ‘during the 
21 hours of greatest traffic, has only the faintest hope of ever get- 

, „ , tm .K » Slad to get a strap. He is partk^arlv plS 

alien he is permitted a margin of a few inches of room be'vond^ds 
own girth. * « * Cars that will seat 40 usually carry 80 X,!ii 
and often 100.’ The cause of this is obvious. Transportation^ 
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jmnies run one ear where they should run two, and a corresponding 
increase in profits and a corresi>ondiiig inconvenience to the public 
results.*’. 

To which action of plaintiff's counsel in so reading the aforesaid 
extract, defendant’s counsel duly objected on the grounds that de¬ 
cisions of Courts and especially their comments upon the facts of 
cases should not be read by counsel to the jury; u|M>n the further 
ground that the jury must take the law applicable to the case at bar 
only from the Court; and upon the further ground that the com¬ 
ments of an Api*ellate Court u|>on facts in another case could not aid 
the jury in the determination of facts in the case at lair. Hut the 
Court overruled said objections, to which ruling of the Court defend¬ 
ant's counsel then and there duly excepted, which exception was then 
dulv noted by the Court in its minutes. 

22 \Vhereupon the Court charged the jury in accordance with 

the special instructions by it granted as hereinbefore set forth. 
\\ hereupon counsel for the defendant then and there excepted to 
such |>ortions of the Charge as were contrary to the law as emlx»died in 
the defendant's special instructions which were refused, and as em- 
lodied in the plaintiff’s special instructions which were granted, and 
the Court noted said exceptions u|>on its minutes. 

And thereupon and after all the exceptions were duly taken as 
aforesaid, and entered upon the minutes of the Court, and before the 
jury retired to consider its verdict, counsel for the defendant then 
and there prayed the Court to sign and seal this its Bill of Exceptions, 
and at the request of said counsel for the defendant the same is ac¬ 
cordingly signed and made a part of the record in this cause nunc 
pro tunc, this 28" day of February A. I)., 1918. 

WALTER 1. MtCOY, 

Justice. 

0. K. 

K. A. S. 

II. A. II. 
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